State v. Martin Appellant\u27s Reply Brief Dckt. 43123 by unknown
UIdaho Law
Digital Commons @ UIdaho Law
Idaho Supreme Court Records & Briefs
12-30-2015
State v. Martin Appellant's Reply Brief Dckt. 43123
Follow this and additional works at: https://digitalcommons.law.uidaho.edu/
idaho_supreme_court_record_briefs
This Court Document is brought to you for free and open access by Digital Commons @ UIdaho Law. It has been accepted for inclusion in Idaho
Supreme Court Records & Briefs by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please contact
annablaine@uidaho.edu.
Recommended Citation
"State v. Martin Appellant's Reply Brief Dckt. 43123" (2015). Idaho Supreme Court Records & Briefs. 5543.
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs/5543
IN THE SUPREME COURT OF TI IE STATE OF IDAHO 












Supreme Court No. 43123 
Elmore County District Court 
Case No. CR-2009-4937 
MICHAEL PATRICK MARTIN, 
Defendant/ Appellant. 
______________ ) 
REPLY BRIEF OF APPELLANT 
APPEAL FROM THE DISTRICT COURT OF THE FOURTH 
JUDICIAL DISTRICT OF THE STATE OF IDAHO. IN AND 
FOR THE COUNTY OF ELMORE 
HONORABLE LYNN G. NORTON 
District Judge 
Deborah Whipple 
ISB No. 4355 
Onice of the Attorney General 
Criminal Law Division 
NEVIN, BENJAMIN, McKAY & BARTLETT 
LLP 
303 W. Bannock 
P.O. Box 2772 
Boise, ID 83701 
(208) 343-1000 
ATTORNEYS FOR APPELLANT 
P.O. Box 83720 
Boise, ID 83720-0010 
(208) 334-4534 
ATTORNEY FOR RESPONDENT 
FILED· COPY 
DEC 3 0 2015 
TABLE OF CONTENTS 
I. Table of Authorities . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11 
II. Argument in Reply ......................................................... 1 
A. Res Judicata Does Not Apply Because the District Court Did Not Decide the Same 
Issue in the 2014 Motion as is Presented in the 2015 Ruic 3 5( c) Motion ............ 1 
B. The District Court Erred in Dismissing Mr. Martin's ICR 35(c) Motion .......... 2 
III. Conclusion ............................................................... 5 
I. TABLE OF AUTHORITIES 
STATE CASES 
State v. Allen, 144 Idaho 875, 172 P.3d 1150 (Ct. App. 2007) ..................................................... 2 
State v. Albertson, 135 Idaho 723, 23 P.3d 797 (Ct. App. 2001) .................................................. 2 
~. ~, ,.,, lrril l OA6 "}--,I)"''"'4"(CtA "O'A' 1 ', otare v. r.,agnz t, )) aano IS"+), j 1 .ja I j . pp. L 1LJ-J .....•................•......................... 1, L 
State v. Owens, 158 Idaho 1, 343 P.3d (2015); State v ......................................................... 2, 3, 4 
Wolfe v. Farm Bureau Insurance Co., 128 Idaho 398, 913 P.2d 1168 (1996) ............................. 1 
11 
II. ARGUMENT IN REPLY 
A. Res Judicata Does Not Apply Because the District Court Did Not Decide the 
Same Issue in the 2014 Motion as is Presented in the 2015 Rule 35(c) Motion 
The State's argument that Mr. Martin's Rule 35( c) motion is barred by the doctrine of res 
judicata is flawed. Mr. Martin's first attempt to seek appropriate credit for time served was not, 
as the State maintains, a Rule 35 motion, nor was it decided as a Rule 35(c) motion. Thus, the 
doctrine ofres judicata does not apply. 
The question of whether an action is barred by res judicata is a question of law subject to 
free review on appeal. Wolfe v. Farm Bureau Ins. Co., 128 Idaho 398,403, 913 P.2d 1168, 1173 
( 1996). Questions that have not been decided previously by the court are not foreclosed by the 
doctrine. State v. Edghill, 155 Idaho 846,850,317 P.3d 743, 747 (Ct.App. 2014). 
Mr. Martin's January 10, 2013, motion was entitled "Motion for Order Which Corrects 
the Order of September 9t\ 2013." R 17. The motion cited case law, but cited no Criminal Rule 
or statute which would allow the district court to act. R 17-22. The district court dismissed the 
motion noting, "The Defendant does not cite a rule or statue under which this request is made." 
R 49. The court then concluded, without any analysis of whether its "Corrected Judgment" of 
September 9, 2013, was erroneous, "The Court has no jurisdiction in this criminal case to grant 
the relief requested in this motion." R 50. 
Mr. Martin's January 15, 2015, motion was titled "Motion for Correction of 
Miscalculated Sentence ICR 35 Subsection (c)." R 51. Within the motion, he also cited LC.§§ 
18-309 and 19-2603 in support of his request for relief. The district court analyzed the motion as 
a Rule 35(c) motion and again dismissed. The district court dismissed because it concluded that 
calculation of credit for time served in the September 9, 2013, "Corrected Judgment" was 
accurate and that it did not have jurisdiction to order the Department of Corrections to calculate 
Mr. Martin's time differently. R 69. 
The State apparently did not believe in January 2015 that Mr. Martin's Rule 3 5( c) motion 
was barred by the doctrine of res judicata; it did not object on those or any other grounds. ROA. 
Presumably, the State held to its earlier position that the court should correct the sentence to 
reflect a total of 1209 days of credit for time served, making Mr. Martin parole eligible on 
approximately April 15, 2016. R 26-29. However, now, for unstated reasons, the State has 
altered its position and argues that res judicata prevents relief in this case. Respondent's Brief pp. 
6-10. 
The question of whether the district court should correct its computation of credit for time 
served under I.C. §§ 18-309 or 19-2603 was not decided by the court prior to the Rule 35(c) 
motion at issue in this appeal. Hence, the doctrine of res judicata does not apply. State v. Edghill, 
supra. 
B. The District Court Erred in Dismissing Mr. Martin's ICR 35(c) Motion 
Mr. Martin has set out in his Opening Brief that a motion pursuant to ICR 35( c) is an 
appropriate vehicle for relief when credit for time served has not been properly computed. lCR 
35(c); State v. Owens, 158 Idaho 1,343 P.3d (2015); State v. Allen, 144 Idaho 875, 172 P.3d 1150 
(Ct. App. 2007); State v. Albertson, 135 Idaho 723, 23 P.3d 797 (Ct. App. 2001). Appellant's 
Opening Brief p. 5. The State does not dispute this. Respondent's Brief pp. 10-15. 
Rather, the State argues first that the district court did not err in calculating the credit for 
time served. The State argues that the district court's September 6, 20 i3, corrected judgment 
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gives credit for time served even though the order is "silent on whether the amount of 
authorized applies to one or both of Martin's sentences[-1'' The State further argues that 
Mr. Martin has presented no authority for the proposition that the court was required to specify 
that the credit was to be applied to both sentences. Respondent's Brief pp. 11-12. 
Mr. Martin submits that the State has overlooked his argument at pages 6-7 of his Opening 
Brief. Therein, Mr. Martin argues that his case is controlled by State v. Owens, 158 Idaho 1, 343 
P.3d 30 (2015). 
The district court in Owens, as it did in the Corrected Judgment in this case, entered a 
judgment which specified only that Mr. Owens should receive credit for time previously served, 
but did not specify that the time was to be credited to each sentence. (Mr. Owens was convicted 
of eight counts of issuing a check without funds.) Id., 158 Idaho at 2, 343 P.3d at 31. Mr. Owens 
filed a Rule 3 5( c) motion for credit for time served and the district court dismissed it. The 
Supreme Com1 held that I.C. § 18-309 unambiguously requires courts to credit a defendant with 
any prejudgment incarceration served on each count. Id., 158 Idaho at 6, 343 P.3d at 35. The 
Supreme Court then vacated the district court's dismissal and remanded. 
Just as in Owens, the district court is required to grant credit for prejudgment time served 
on both sentences imposed on Mr. Martin. The district court's Corrected Judgment, like the 
judgment in Owens, failed to grant the required credit. And, as in Owens, a motion for credit for 
time served is the proper means to remedy the error. Per Owens, the district court's dismissal of 
the Rule 35(c) motion should be vacated. 1 
1 In footnote 4 at page 11 of its brief, the State offers a lengthy argument. The State 
maintains that Mr. Martin has somehow waived any challenge to an assignment of an August 
2016 parole eligibility date. Mr. Martin has never conceded that the August date is correct and 
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The State also makes the argument that the IDOC Official Time Calculation Report does 
him credit on each offense. At the same time, the State acknowledges in footnote 6 on page 
12 that "there appears to be a disparity between the number of days the Department of Correction 
has credited to Count II and the parole eligibility date it has calculated for Count II[.]" This 
disparity exists because IDOC is not giving Mr. Martin credit for prejudgment incarceration on 
Count II. Reading the report it is clear that IDOC is setting the parole eligibility date on Count II 
without giving any credit for prejudgment time served. The sentence on that count was imposed 
on August 6, 2012 and had a minimum term of I year. If !DOC was giving Mr. Martin credit for 
prejudgment time served, his parole eligibility on Count II would have been August 6, 2013. The 
IDOC calculation that he is not eligible for parole until August 18, 2017, cannot be explained in 
any way other than the fact that he is not being given credit for prejudgment time served. What 
may be happening is that the State is reading the "Jail Credits" and "IDOC Credits" line of the 
report to mean that those credits are being applied, when actually, that line simply records which 
potential credits exist, not which are being applied. 
This case is controlled by Owens, supra. As in Owens, relief should be granted. Again, 
Mr. Martin asks that this Court grant the relief directly by vacating the order dismissing his ICR 
35(c) motion for credit for time served and enter a sentence that clearly gives credit for 
he is seeking Rule 35( c) relief asking the district court to correct its judgment to make clear that 
he gets prejudgment incarceration credit on both sentences as to make him parole eligible in 
April 2016. The State's argument appears to be that even if this Court grants relief, IDOC should 
not recalculate Mr. Martin's parole eligibility date. However, IDAPA 50.01.01 § 250.02 sets out 
the rules governing primary review for parole eligibility based upon the sentence imposed by the 
court. Mr. Martin assumes that the IDOC and the Commission of Pardons and Parole will 
comply with IDAPA. If they do not, nothing in this appeal waives any right he has to file a writ 
of habeas corpus or mandamus to seek their compliance. 
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time served to be applied to both Count I and Count II. 
III. CONCLUSION 
Mr. Martin is wrongly being denied prejudgment credit for time served on Count II. He 
asks this Court to grant relief. 
Respectfully submitted this 301h day of December, 2015. 
it! j/-, l[.LJi)kA ~ I __ 
Deborah Whipple v ~
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